         - FOUNDATIONS OF MONITORING: WORKING WITH PUBLIC CAAs.-
A REFERENCE GUIDE TO KEY POINTS IN LEGISLATION, REGULATIONS, AND 

                                                              POLICY

Introduction:  This guide is intended to serve as a quick reference to aid in the monitoring  of  public Community Action Agencies. It covers key points of information contained in the CSBG legislation, Office of Management and Budget (OMB) management circulars and Office of Community Services Information Memoranda. It focuses upon those issues and topics that commonly arise with respect to public CAAs. It is not intended to be a comprehensive reference. It is recommended that monitors endeavor to develop a good working knowledge of the complete texts of the legislation , regulations and policy documents highlighted here.
Community Services Block Grant Act: 
Sec.676A – Designation and Re-designation of Eligible Entities in Un-served Areas:  States that public CAAs may not be designated to serve an un-served area unless no qualified non-profit can be found to serve the area. OCS Information Memorandum # 42 also provides information on this topic.
Sec. 676B – Tripartite Boards: This section delineates the requirement for and the functions of, a tripartite board in administrating CSBG funds awarded to a public CAA. The tripartite composition is identical to that of a non–profit CAA. These public CAA boards are often referred to as “advisory boards”, however, nowhere in Section 676B is the term “advisory board” mentioned. Rather, it is stated that the public CAA shall administer the Community Services Block Grant through this board. This section of the CSBG Act calls for the low income representatives on the board to participate actively in the development, planning, implementation, and evaluation of programs. This section also permits the state to designate a mechanism other than a tripartite board, but the requirement for the participation of low income representatives from the service area in development , planning , implementation and evaluation of programs under such a mechanism remains. The specific meaning of these functions is further clarified in OCS Information Memorandum #82. This memorandum is summarized below.
Sec. 678D – Fiscal Controls, Audits and Withholding: Requires that the cost and accounting standards of the Office of Management and Budget be applied to the CSBG. In effect this makes the OMB Management Circulars summarized below applicable to CSBG.

Sec. 678E – Accountability and Reporting Requirements: Calls for the Secretary of HHS to develop a performance measurement system in collaboration with the states and eligible entities (CAAs). This performance measurement system is known as Results Oriented Management and Accountability or ROMA. 
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Sec.678F – Limitations on the Use of Funds: Prohibits the use of CSBG funds for the purchase, construction, or improvement of land , buildings or other facilities without a federal waiver.
This section also includes a prohibition on the use of CSBG funds, the provision of services, or the employment or assignment of personnel in a manner supporting or the resulting in the identification of CSBG programs with:

-Any partisan or non-partisan political activity or any political activity associated with a candidate or contending faction or group, in an election for public or party office.

-Any activity to provide voters or prospective voters with transportation to the polls or similar assistance in connection with any such election

- Any voter registration activity.

Lastly, this section contains the standard prohibitions against discrimination on the basis of race, color, national origin, sex, age or disability. 

A complete copy of the CSBG Act can be obtained at the NASCSP website: www.nascsp.org

O.M.B. Management Circulars:

A-87 – Cost Principles for State, Local, and Indian Tribal Governments: This circular establishes principles and standards for determining costs for federal awards carried out through grants, cost reimbursement contracts and other agreements with state, local and tribal governments. These principles and standards provide a uniform approach to determining eligible costs.

Circular A-87 is a lengthy document. However, the key elements for monitors are contained in Attachments A, General Principles for Determining Allowable Costs and Attachment B, Selected Items of Cost. More specifically, Section C of Attachment A contains the basic guidelines for determining the allowability of costs. In sum, in order for a cost to be allowable under a grant it must meet the following criteria:

-It must be necessary and reasonable for the proper and efficient performance of the program.
-It must be allocable to the federal grant under the provisions of A-87. That is, it must be directly related to the program, in this case CSBG. Cost shortfalls from one federal grant cannot be made up from another federal grant. This is subject to the provisions of the program legislation – See OCS Information Circular #37 titled Definition and Allowability of Direct and Administrative Costs below.

-It must be authorized or not prohibited under state or local laws or regulations.

-It must conform to any limitations or exclusions set forth in A-87 ( reasonableness and allocability are discussed in detail in A-87) and any other governing regulations.
-It must be consistent with policies, regulations and procedures that apply uniformly to federal grants and other activities of the governmental unit.

-It must be accorded consistent treatment. For example a cost cannot be treated as a direct cost for one federal grant and an indirect cost for another grant by the same agency.
-It must be determined in accordance with generally accepted accounting principles unless otherwise specified in A-87.

-Not be included as a cost or used to meet cost sharing or matching requirements of another federal grant or contract award except as provided by federal law or regulation.

-It must be the net of all applicable credits. This is cost after such things as insurance refunds , discounts, rebates, etc. are deducted.

-It must be adequately documented. 

Attachment B covers 43 categories of costs, defines them and specifies whether they are allowable. Certain costs are specifically disallowed. These include the following:

-Alcoholic beverages

-Bad debts

-Personnel costs that do not meet standards set forth in A-87 ---reasonable compensation, follows and appointment made in accordance with the governmental units laws and rules and meets merit system or other requirements required by federal law, where applicable, and are supported by generally accepted payroll documentation.
-Public relations costs not required by the federal grant award.

-Contributions and donations made by the local government unit.

-Entertainment costs.

-General government costs such as the salary of the chief executive office of a political subdivision or the legislative body of a political subdivision.

-Interest on borrowed funds.

-Lobbying costs

-Costs incurred prior to the grant award.

Other costs are unallowable under certain circumstances. Before a determination is made the complete text of A-87, A-102 and the CSBG Act should be consulted.

A-122 – Uniform Administrative Requirements for Grants and Cooperative Agreements to State, Local, and Tribal Governments:  This circular focuses upon grant application procedures, financial management systems, procurement and property management , record keeping and retention and grant closeout. It is also referred to as the “Common Rule”for administration. As with other OMB circulars and regulations it is important to develop a familiarity with the content of the entire document. However, the following are some provisions of A-122 that are a particular relevance to monitoring staff:
Sec.92.12 – Special or sub-grant conditions for “high risk” grantees – This section of A-122 defines a high risk grantee and specifies what special conditions or restrictions may be applied to such grantees.
High risk grantees are defined as any grantee or sub-grantee that the awarding agency (the state office) determines:

-Has a history of unsatisfactory performance

-Is not financially stable

-Has a management system that does not meet the requirements of A-122.

-Has not conformed to the terms and conditions of previous grant awards.

-Is otherwise not responsible.

If the state office determines that a grant award will be made to the high risk agency it may impose the following special conditions and restrictions:

-Impose payment on a reimbursement basis.
-Withhold authority to proceed to the next phase of a program until receipt of evidence of acceptable performance within a given period.

-Require additional or more detailed financial reports.

-Impose additional program monitoring.
-Require the grantee to obtain technical or management assistance.

-Establish additional prior approvals.

Where the state office decides to impose such special conditions, it must notify the high risk grantee in writing of the following:

-The nature of the special conditions

-The reason(s) for imposing them.

-The corrective actions that must taken in order for the special conditions to be removed.

-The method that the grantee may use to request reconsideration of the special conditions imposed.

Sec.92.20-- Standards for Financial Management Systems: This section covers financial record keeping, financial reporting and internal controls. It also states that:

“Financial information must be related to performance or productivity data, including the development of unit cost information whenever appropriate of specifically required in the grant or sub-grant agreement.”
This provision, in effect, lends further support to the use of ROMA and requires that it be linked to financial data.

Sec.92.36 – Procurement: This section deals with standards for the procurement of property  under a federal grant. It is lengthy and extensive and should be reviewed carefully. Two key areas deal with conflicts of interest and procurement by non-competitive proposals.
 With respect to conflicts of interest the following apply:

-No employee, officer or agent of a grantee or sub-grantee shall participate in selection, or in the award or administration of a contract supported by federal funds if a conflict of interest, real or apparent, would be involved. Such conflicts arise when the employee, officer or agent or any member of their immediate family or their partner or any organization that employs or is about to employ any of these persons has a financial or other interest in the firm selected for the award. 

-No employee, officer or agent of the grantee or sub-grantee will solicit or accept gratuities, favors or anything of monetary value from contractors, potential contractors, or parties to sub-agreements.
-Grantees and sub-grantees may set minimum rules where financial interest is not substantial or a gift is an un-solicited item of nominal value.

Non-competitive bid procurement is a second key area. Procurement by non-competitive proposal is permitted, but only when the award of a contract is infeasible under small purchase procedures (described in A-102 ) , sealed bids, or competitive proposals and one of the following circumstances apply:

-The item is available only from a single source.

-An emergency or public exigency will not permit a delay resulting from competitive solicitation.

-The awarding agency authorizes non-competitive proposals.
-After solicitation of a number of sources, the competition is determined to be inadequate.

Sec.92.37 – Sub-grants:  Requires grantees (states) and sub-grantees (CAAs) to follow federal regulations, statutes and executive orders in the administration of federal grants.

Sec.92.40 – Monitoring and Reporting Program Performance: This is the section that requires states to monitor CAAs and submit performance reports to HHS.

Sec.92.42 – Retention and Access Requirements for Records:  This section applies to all financial and programmatic records, supporting documents, statistical records and other records of grantees and sub-grantees which are required to be maintained by A-102, program regulations or the grant agreement or records that are otherwise reasonably considered as pertinent to the program regulations or the grant agreement.
Some key points are:

-Records must be maintained for 3 years from the date that the last expenditure report is due.

-The awarding agency, the Comptroller General of the United States, or any of their authorized representatives, shall have the right of access to any pertinent books, documents, papers, or other records of grantees and sub-grantees which are pertinent to the grant in order to make audits, examinations, excerpts and transcripts.

-The right of access is not limited to the 3 year retention period but lasts as long as the records are retained.

A-133 – Audits of States, Local Governments and Non-Profit Organizations. This circular sets forth requirements for audits. There are a few key points for monitors. These are:

-A-133 requires audits only for those non-federal entities that expend $500,000 or more of federal funds in a fiscal year. Those expending less than $500,000 may submit a financial statement. This applies to recipients and sub-recipients of federal funds and vendors.
-Where a grantee fails to submit an audit, federal agencies and pass through agencies (state offices) are required to take appropriate action to compel the submission of the audit including the following sanctions:

-Withholding a percentage of the grant award until the audit is completed satisfactorily.

-Withholding or disallowing overhead costs.

-Suspending federal awards until the audit is conducted.

-Terminating the grant award. In this case the CSBG legislation (Sec. 675(c) (11)) and regulations (45CFR96, Sec.96.92) would apply and would supersede this OMB circular.   This procedure involves a formal notice to the CAA, a hearing and an opportunity for appeal by the CAA to the Secretary of the Department of Health and Human Services (HHS). 
-The responsibility for follow up and corrective action on audit findings is the responsibility of the auditee (CAA) under A-133.

Copies of all OMB management circulars are available at www.whitehouse.gov/omb
OFFICE OF COMMUNITY SERVICES INFORMATION MEMORANDA:

The federal Office of Community Services has issued many Information Memoranda on a variety of topics. Two that are of particular relevance to the monitoring of public CAAs deal with the definition of and allowability of direct and administrative costs and the form and function of tripartite boards.
OCS Information Memorandum #37 – Definition and Allowability of Direct and Administrative Costs: Essentially, this deals with the issue posed in OMB Circular A-87 and others that costs must be allocable to be allowable. A-87 states that costs associated with one federal grant may not be paid from another. This memorandum clarifies this issue with respect to CSBG direct and administrative costs. Specifically, this memo states that certain direct costs associated with coordination and strengthening local programs as provided in the CSBG Act that may have an administrative or management character, are indeed direct costs and not administrative costs. Secondly, this memo states that some administrative costs may be incurred for common objectives that benefit multiple programs administered by a CAA. Thus, under the CSBG Act a CAA may incur administrative costs associated with other federal programs. 
These points are covered in detail in this memo and useful examples are given to illustrate and clarify these points. The entire memo should be read by monitors of both public and non-profit CAAs.

OCS Information Memorandum #82 – Tripartite Boards: This memorandum discusses the roles, responsibilities and functions of tripartite boards in both public and non-profit CAAs. A variety of issues are covered in a question and answer format. Three key points for those monitoring public CAAs are the roles and responsibilities of the board, conflicts on interest and board training.
Emphasized in the discussion of roles and responsibilities is the fact that the tripartite board of a public CAA is charged with fully participating in the development planning, implementation, and evaluation of the CSBG program. This clearly goes beyond the advisory role that is often used to describe the public CAA boards. But, what exactly does this mean? This question is also addressed in this memo. Specifically, this memo states the following with respect to these functions:

-Development: The board should be a primary source of data for needs assessments. This is particularly true for those representing low income persons. Other board members should bring critical information and perspective to the needs assessment process. The board should be an in house panel of experts on community needs.

- Planning: In public CAAs the board should provide guidance to the public officials that manage their agency. This should include long term strategies on how to reduce poverty and shorter term annual planning that includes intermediate goals , how to strengthen agency operations and annual performance expectations.
-Implementation: This should include the following with respect to members of the board:

--Regular attendance of board and committee meetings

--Familiarity with agency mission, functions, by-laws, funding sources and related core information.
--Careful review of information provided to board members.

--Well informed decision making.
--Ensuring that proper fiscal controls and legal compliance systems are in place.

--Knowledge of all major actions taken by the CAA.

-Evaluation: Focusing upon outcomes, the board should compare expectations or targets with actual results achieved  with the objective of strengthening program planning and improving future outcomes.

Conflicts of Interest: This memo suggests that the board have a clear written policy regarding conflicts of interest that includes:

-Full disclosure of all financial interests by board and staff.

-Procedures for withdrawal from an action where a conflict of interest exists.

-Full record keeping of all board and agency financial decisions.
-Policies and procedures for selective, independent prior review of all actions where a conflict of interest may arise.

The memo also cautions board members to avoid situation where conflicts of interest occur by:

-Using competitive bid procedures.

-If after a competitive process a vendor with ties to the board or staff is selected a process whereby the board or staff member disassociates themselves from any decisions concerning the award or contract.

-Board membership should not be a stepping stone to employment by the agency.

-Board members and their families should not enjoy any financial gain from their position.

-Agencies and board members should strive to avoid even the appearance of a conflict of interest.

Board Training: The third key point in this memo is board training. All board members should receive training on the following topics:
-Fiduciary responsibilities including statutory and regulatory requirements , by-laws, roles and responsibilities, agency mission and related topics.

-Agency leadership including ROMA, strategic long term and annual planning, and program implementation.

Copies of all OCS Information Memoranda are available at www.acf.dhhs.gov
